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ASSUMPTION OF RISK BY EMPLOYE 
KNOWING THAT EMPLOYER IS VIO- 
LATING STATUTORY REGULATION. 


In Pocahontas Consol. Colleries Co. v. 
Johnson, 244 Fed. 368, decided by Fourth 
Circuit Court of Appeals, it is ruled, that 
the fact that an employe knows of a viola- 
tion by his emplover of a penal statute re- 
quiring a specific appliance deemed by 
statute necessary for his safety, and which 
violation was the proximate cause of injury, 
does not make him assume risk of injury. 

In this case the employe was a mine 
worker and for the safety of the workers 
it was provided by Virginia statute that: 
“On all haulways where hauling is done by 
machinery of any kind, the mine foreman 
shall provide a proper system of signals and 
for the carrying of a conspicuous light on 
the front, and a light or flag on the rear 
of every trip or train of cars when in 
motion.” 

The court said: ‘There is no doubt that 
Ross (decedent) knew that the defend- 
ant’s method of work was to push the 
loaded cars to the tipple without a light 


_in front; and the court was requested, but 
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refused, to charge that if he had that knowl- 
edge he assumed all risk incident to the 
absence of the light. 
tion whether an employe assumes the risk 
of known violations by the employer of a 
penal statute requiring a specific appliance 
deemed by the Legislature necessary for 
the safety of employes. Our conviction, 
supported by the great and growing current 
of authority, is clear that he does not, 
though the decisions are in hopeless con- 
flict on the subject. Neither the Supreme 
Court of the United States nor the Supreme 
Court of Appeals of Virginia have directly 
passed on the question.” To this ruling 
there was dissent by one of the three judges 
deciding the cause on appeal, 
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Thus arises the ques- | 





The majority opinion in support of its 
conclusion says: “Penal statutes requiring 
safeguards for laborers rest on the care of 
the state for the employe, for the sake of 
himself, of the persons dependent upon 
him, and of the community. The primary 
and insistent necessity for their enactment 
is that men will work in mines and other 
dangerous places at the constant risk of 
death or injury, whether such precautions 
be taken for their safety or not. ‘The 
Legislature assumed that men will work in 
the mines without the protection of the re- 
quired lights; otherwise the enactment 
would not have been necessary. * * * ‘The 
proposition that the violation by the master 
of a penal statute intended for the protec- 
tion of the servant as a matter of public 
policy is nothing more than ordinary negli- 
gence, and stands on same footing as com 
mon law negligence, seems to us obviously 
and fundamentally unsound.” 


The circuit judge, dissenting, spoke of 
the decedent being in the company’s em- 
ploy for a number of years, and of his being 
fully aware of the statute not being com- 
plied with. The opinion says: “To my 
mind the defense of assumption of risk is. 
no more based upon acknowledgment of 
fault than is the defense of contributory 
negligence, which admittedly may be inter- 
posed, although the cause of action sued 
on is the violation of a penal statute. ‘The 
latter defense rests upon the employe’s acts, 
the former upon his knowledge, but neither 
of them depends upon the assertion of a 
breach of duty. What the defendant in this 
case says is, that Ross had full knowledge 
of the fact upon which its negligence is 
predicated, namely the habitual omission of 
a light on the forward car; * * * that he 
was at all times cognizant of whatever dan- 
ger resulted from that omission, and that 
he was therefore chargeable with assuming 
the risk of which he was perfectly aware.” 

It surely seems true, that if the omission 
in this case made work appear so imminent- 
ly dangerous, that no one would engage in 
it,-one engaging in it would be held to 
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assume the risk, whatever any statute might 
require in the way of observance, or what- 
ever penalty might flow from non-observ- 
ance, 

Whether, however, mere knowledge of a 
violation, where imminent danger or the 
appearance thereof, is not brought about, 
ever may operate to take away the defense 
of assumption of risk is another question. 
It seems to us, that a statute of this 
kind is intended to remove from the cate- 
gory of things certain things coming up 
among the hazards encountered by an em- 
ploye who enters service. As to other haz- 
ards, he assumes risk; as to what a statute 
provides against, he does not. And knowl- 
edge by the employe cuts no figure in his 
It seems to us, that an em- 
dictate to 


employment. 
ploye is not expected to 
his employer conditions upon which he will 
continue in employment, especially when 
the statute seeks to ameliorate those condi- 
tions. He may always expect that his em- 
ployer will obey the law, and no prior 
neglect in that regard creates any presump- 
tion as to the future. 





NOTES OF IMPORTANT DECISIONS. 





COURTS—CHANGING RULE OF LAW ON 
SECOND APPEAL.—In Brewer v. Browning, 
76 So. 519, decided by Supreme Court of Mis- 
sissippi, the power of that court is challenged 
as to its right to change the law of a case as 
declared on a former appeal, as by ruling it 
assumed to do in this case by a decision ren- 
dered in July, 1917, and rehearing being had 
and disposed of in October following. For 
former opinion see 76 So. 267. 


In that former opinion, on this second ap- 
peal, it was said: “Whether or not the former 
decision of this court constitutes the law of 
the case in such sense as this court on this 
appeal is bound to follow, it is not free from 
difficulty, because of the well-recognized rule 
that the court, ordinarily, after having laid 
down principles governing a case on one ap- 
peal, will not review its holdings on a subse- 
quent appeal, but will ordinarily adhere to its 
former decision and not inquire into its cor- 











rectness. We do not think, however, that this 
rule is so fixed and binding upon the court, 
that it may not depart from its former decision 
on a subsequent appeal, if the former decision 
in its judgment after mature consideration is 
erroneous and wrongful and would lead to 
unjust results, where the facts. are the same, 
and where there has been no change of condi- 
tions or situations as that a change of decision 
would work wrong and injustice, the court may 
cn a subsequent appeal, correct its former deci- 
sion where it is manifestly wrong.” 


In disposing of the motion for rehearing it 
is said: “The suggestion of error filed in this 
case challenges the power of the court to 
change the decision on the first appeal, on the 
ground of the want of power in the court under 
constitutional grant of jurisdiction to the 
court.” In overruling this suggestion the con- 
stitution is referred to and the constitutional 
grant of jurisdiction is spoken of as being 
plenary, that is to say, without restriction. But 
this does not seem to us to meet the objection 
urged. That objection is, as we understand it, 
that the court, having jurisdiction to settle the 
law of a case on the former appeal, has per- 
formed its duty, and that so far as that is con- 
cerned, the matter is res judicata. 


This is not a question of stare decisis or of 
standing by precedents, when they are deemed 
to work an injustice. It reaches deeper 
than that. It is rather of standing by 
a decision judicially made. The granting of 
jurisdiction to dispose of appeals is not grant- 
ing jurisdiction to dispose of what is not ap- 
pealable. Nor is it giving a right to reargue 
in the appellate court, on a second appeal, that 
which fas been Constitutionally declared to 
have become settled in that court as between 
the same parties. There is no inherent right 
to an appeal, and vesting courts with jurisdic- 
tion to hear appeals is a grant subject to lim- 
itations as to right of parties to appeal. If 
the appellate court deems it has committed 
an error on a former appeal, yet if it consti- 
tutionally determined the question, he in whose 
favor it was determined has a vested right in 
the decision. 

WITNESSES — REJECTING TESTIMONY 
UNDER RULE OF EXCLUSION.—We heartily 
agree with Supreme Court of North Carolina, 
that trial courts are vested with wide discre- 
tion in the enforcement of a rule excluding 
witnesses from testifying, where they are with- 
in the court and listening to other witnesses 
testify. The court rightly says, speaking by 
Clark, C. J., that: “No harm can come from 
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the separation of witnesses, and much injury 
might result if it is not done, when it is made 
to appear to the presiding judge that there 
may be collusion among the witnesses tracking 
each other’s testimony, like sheep jumping 
over a fence.” But we fail to find anything in 
a recent case, where there was mere inad- 
vertence in summoning a physician to give 
expert evidence after a rule for exclusion was 
made and not notifying him in regard to the 
rule, of any danger of collusion or tracking. 
Lee v. Thornton, 93 S. E. 788. 


In this case it does not appear that any 
other expert was called to testify and it was 
proposed to show by a physician that he had 
had frequent conversations with one whose 
deed was attacked for incapacity to make 
same; that his mind was clear in respect to 
the conveyance and in the opinion of the physi- 
cian the grantor was competent to make such 
a conveyance and understood the value of what 
was conveyed. The court said: “Besides the 
testimony which it was claimed that he would 
have given as to the mental capacity of Lee 
could have been given by any other person 
who knew him sufficiently well.” 


The court evidently felt that some reason 
ought to be stated for bolstering up the ruling 
of the trial judge in excluding this physician, 
who was admitted to be present innocently 
and not intentionally by the party summoning 
him. Was there, under the circumstances, any 
material waiver by counsel’s inadvertence in 
failing to have this expert excluded from the 
court room? And is it any answer for the 
court to say that any other person, expert or 
non-expert; knowing the grantor sufficiently 
we]l, could have been called to give this testi- 
mony? 

The grantor in this case was dead. There 
Was no intentional violation of the court’s 
order. There was a mere inadvertence arising 
out of stress of the trial. The witness whom 
he heard testify was testifying for the other 
party. He may have been called to contradict 
his testimony, but certainly not to track it like 
“sheep jumping over a fence.” And between 
the expert and this witness there was no pos- 
sible collusion, as he was for the other side. 
A rule of court is for reasonable construction 
and not to be enforced to inflict a mere pen- 
alty for a mistake honestly committed by a 
party. If this physician was the sole expert 
he could do no tracking. 





CORPORATIONS — INDIVIDUAL LIABIL- 
ITY OF STOCKHOLDERS OF DE FACTO 
CCRPORATION.—We believe it well settled 
that unless stockholders of a corporation de 





jure may be held liable for its debts, neither 
may those of a corporation de facto, where 
there has been an honest attempt to comply 
with statutory requirements in the formation 
of a corporation de jure. But does this apply 
to owners of a concern who made no attempt 
to organize a corporation upon the supposition, 
that, under the circumstances, nothing was re- 
quired by statute to effect incorporation, 
assuming that this supposition though honestly 
entertained was erroneous? North Carolina 
Supreme Court ruled that such a body holding 
itself out to the public as a corporation was 
such de facto and not a partnership. Poca- 
hontas. Fuel Co. v. Tarboro Cotton Factory, 
93 S. E. 790. 


In this case under statute a corporation 
organized as Tarboro Cotton Mill was 
put through a process. of dissolution. It was 
provided that purchasers of its property 
should be stockholders in a successor corpora- 
tion in the ratio of purchase money con- 
tributed by them respectively, the successor 
corporation to be vested with the same fran- 
chises and subject to all the conditions, limita- 
tions and penalties of the old corporation. It 
is also said that the new corporation shall file 
a certificate with the secretary of state, giving 
its name, amount of capital stock and the 
names of its .president and directors which, 
when recorded, shall constitute its charter. 


In this case there was a meeting of pur- 
chasers, an apportionment of stock in a new 
corporation, but no selection of name and no 
certificate filed with the secretary and, of 
course, no record made that would stand for a 
charter, and none was directed to be made nor 
filed and recorded, but in some way it came 
to be called Tarboro Cotton Factory, instead 
of Tarboro Cotton Mill. 


There being no stockholder liability as to 
such a corporation, a suit by a creditor against 
it and the purchasers, as a partnership, was 
held not sustainable. Was there an attempt 
in good faith to create a corporation sufficient 
to make it, if not a corporation de jure, at 
least one de facto? The court held there was. 

It seems to us the court was in error in 
its ruling. It cannot be denied that a single 
person could purchase assets at such a sale 
and he need not form a corporation unless he 
so desired. But undoubtedly three or more 
could by such a sale acquire stock for a new 
organization. This was their privilege merely. 
But publicity of a binding character must be 
made to effectuate this purpose. This was not 
directed nor attempted. 

Furthermore there is a time limit set by. 
statute for this to be done. All preliminary 
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acts to organization, within this period, there- 
fore, are tentative—creating a locus poeniten- 
tiae subject to retraction if not duly perfected. 
Minutes, or so-called minutes, are not minutes 
of a corporation and, if binding at all, are 
only so inter sese the purchasers. It is going 
a great length, it seems to us, to say that 
where there has been no attempt whatever to 
comply with a statute for the forming of a 
corporation, a court will allow a mistaken view 
of the law to take the place of such attempt. 








INDUSTRIAL COURTS. 





From the time of the oldest law code of 
Hammurabi (2270 B. C.) to the latest code 
of A. D. 1915 by Remington is a lapse of 
more than forty centuries, but the funda- 
mental principles of the ancient code bear 
a striking resemblance to the law of today. 
For instance, Section 45 of Hammurabi: 
“If a man let his field to another at a fixed 
rent, but the storms come and destroy the 
crops, the loss falls upon the tenant.” 
There are other sections that jndicate there 
has been little difference in applying the 
leading principles of law as relating to bus- 
iness, during all these years. 


Where property rights are concerned, 
there is less severity now in the treatment 
of offenders and the punishment of tres- 
passers. Life is held more sacred and more 
important ; private redress of wrongs is pro- 
hibited nowadays, while in the days of 
Hammurabi each person sought and had a 
legal right to redress his own grievances to 
some extent. The most noticeable differ- 
ence between these codes is the fact that a 
larger social sense is discernible in the code 
of our time. In a rude society the indi- 
vidual is exalted; as society progresses the 
individual’s rights must of necessity give 
way, for it is axiomatic that the 
whole of the community, to preserve it- 
self must have greater rights than any 
one of its members. Or, as Benthan ex- 
pressed it: “The greatest good of the 
greatest number” should be the pur- 
pose and object of the law. It is evi- 





dent by comparing the laws of different 
centuries that progress has been slow but 


continuous. In all probability advancement’ 


has been as speedy as the evolution of 
social institutions would permit; for it is 
self-evident that law is for the purpose of 
serving the wants of the people, and can- 
not in the nature of things precede, but 
must follow progress. Any law to be serv- 
iceable and enforceable must meet the sub- 
stantial approval of the people subject to 
its mandates, or its enforcement is difficult, 
if not impossible. 


It is noteworthy that the laity for ages 
past have complained of the “law’s delay” 
as Hamlet put it. Whether such is the fault 
of the administration of the law or whether 
it is inherent in the subject, is perhaps de- 
batable. There is no doubt, however, that 
much has been done in our day to expedite 
judicial action. In this state cases may with 
ordinary diligence be prosecuted from ser- 
vice of process to a finality in the Supreme 
Court within one year, which is certainly 
expeditious if we consider that ‘a score of 
years ago, cases would be pending in the 
United States Supreme Court from two to 
five years. Lord Eldon in 1813 procured 


the passage of a bill “for the purpose of © 


relieving the court of chancery where ap- 
peals and writs of error had accumu- 
lated So that it was many years behind in 
its judicial business.’”* 


Thus the most pessimistic must admit 
that we have progressed, are progressing, 
and will continue to do so_ indefinitely. 
Laws are more or less dependent on what 
is expedient; therefore, as the views and 
conditions of a people change the law must 
of necessity change likewise, if it is to be 
adapted to the wants of the people. When 
we contemplate the enormous advance in 
science; that one may make a contract by 
telegraph with a resident of another con- 
tinent and across the seas, or may 
instantly enter into a _ binding obliga- 


(1) A Great Chancellor, by High, p. 68, 
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gation by telephone where one party is 
in Seattle, and the other in North 
Yakima, yet, if any dispute should arise 
out of these transactions, so speedily ar- 
ranged, is it to be wondered at that the 
parties complain of delay in our law courts, 
if the ancient method of slowness and dil- 
atoriness prevail ? 


There is no doubt that there is a real 
and urgent demand that the machinery for 
the adjudication of controversies, be read- 
justed, and that new methods be adopted in 
order to obtain quicker results, and that 
business disputes be more promptly settled. 
It is an old saying “Delay of justice is often 
a denial of right.” 


That the public are demanding improve- 
ment in legal procedure is evident from the 
following : 


“Chairman Hurley, of the Federal Trade 
Commission, is fond of saying that most 
of the business lawsuits probably would 
have been avoided if the disputants had got- 
ten together around a table with some 
friendly advisers. There is undoubtedly a 


. large class of cases, just too difficult for 


the parties themselves to settle, but not 
sufficiently knotty to require the precise and 
lengthy treatment of the law courts; cases 
which other business men, sitting as an 
informal business court, might quickly and 
inexpensively adjust. It is to handle such 
cases as these that the Chicago Association 
of Credit Men has undertaken to establish 
an arbitration bureau. The Merchant’s 
Association of New York has for a num- 
ber of years been doing a sfmilar work.’”* 


Here is a paragraph from 82 Central 
Law Journal, page 280: 


“The State Bar Association of New 
York has joined forces with the New York 
Chamber of Commerce for the purpose of 
devising plans to prevent unnecessary liti- 
gation at the source.” 


A lay periodical contains this: 


“A board of arbitration to which liti- 
gants could present their case without the 
need of employing counsel is another 
change advocated by Judge W. C. Harris, 
of Emporia, Kansas. A board of perhaps 


(2) The System, June, 1916. 





three would hear the facts of cases brought - 
before it, no lawyers would appear, both 
men would meet with the board, and all 
would discuss the case informally.’”* 

There are quotations from widely differ- 
ent publications of today, which bear out 
the assertion that the people of this coun- 
try are greatly interested in adapting the 
machinery of the courts to present day 
needs and ideals. To say that it is folly 
to go to law about trifles does not answer 
nor dispose of the question. If a person 
has rights that he considers infringed, he 
should have an opportunity for speedy re- 
dress at nominal expenses and least incon- 
venience. 


For the purpose of demonstrating how 
other nations have partly solved this prob- 
lem, and settled collective labor troubles in 
a fairly satisfactory way, this article is 
written. When this nation came into ex- 
istence, most of the people were engaged in 
agriculture. Commerce, manufacturing 
and transportation were insignificant. The 
problems of life and business were few and 
simple. The system that suited and satis- 
fied the public a century ago is mostly in- 
applicable or inadequate to accomplish re- 
sults in keeping with present conditions. 
Several nations with large industrial popu- 


‘lations have established tribunals known as 


industrial courts for these purposes: 


1st. To adjudicate private rights be- 
tween employer and worker, or between 
workers. 


2nd. To settle and adjust collective dis- 
putes which involve employers and large 
bodies of workers, concerning wages, hours 
of employment, and other problems of mod- 
ern industrial life; thus, avoiding strikes, 
lockouts and boycotts. 

The scheme originated in France under 
the name of Conseil de prud’ hommes— 
Council of Wise Men—in 1806. It was 
adopted by Belgium in 1859, Austria 
in 1869, Switzerland in 1882, Germany 
in 1890, Italy in 1893, and Spain 


(3) Literary Digest, April 22, 1916, p. 1158. 
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in 1908. While a general plan is followed, 
each country has engrafted its own peculiar 
views, especially in relation to membership 
and jurisdiction. The French elect from 
employers and workers—three of each for 
six years; these select a president from 
their number. Jurisdiction is limited to 
$200.00. A case must be disposed of in 
four months. No fees are charged if less 
than $4.00 is involved. For cases of larger 
amounts the fees range from 3c to 35c. The 
general expense of the court is borne by the 
community. Under the law of 1891 mem- 
bers of the court must be thirty years old, 
engaged for at least three years in the par- 


- ticular industry of which the court has jur- 


isdiction. Each court is divided into two 
branches ; first, a board of conciliation, for 
the purpose of disposing of claims and dis- 
putes without any formal hearing. The 
party is called in by letter advising him of 
the demand. About half of all the demands 
are adjusted in this way. If conciliation 
fails then the matter is brought before the 
second division or board of judgment. A 
trial is then had; if the amount involved is 
less than $20.00 there is no appeal, if over 
that sum an appeal may be prosecuted in 
the civil courts. The parties may appear 
by counsel, but the public is excluded 
However, attorneys appeared in only five 
per cent. of the conciliation cases, and in 
ten per cent. of the cases for judgment. 


Switzerland permits each canton to regu- 
late its court, but jurisdiction is usually 
limited to $60.00, and extended to indus- 
trial and commercial employments only. If 
both parties agree the case may be trans- 
ferred to a regular court. The Swiss indus- 
trial court is in reality an ordinary court 
with special advisers taken from employers 
and workers to assist the judge. Seme of 
the cantons adopt the French, others the 
German system; several cantons and cities 
devised a tribunal peculiar to their needs 
partaking of both systems. 


Owing to the rapid industrial develop- 
ment of Germany, industrial courts (Gew- 





erbegerichte) have likewise increased rap- 
idly and attained greater prominence than 
in any other country. Courts of this char- 
acter existed in the Rhine provinces since 
1808. They were introduced as “factory 
courts” in Berlin in 1815. The industrial 
code of 1869 for Prussia provided thus: 
“Disputes between independent industrial 
employers and their workmen, respecting 
the commencement, continuation or termi- 
nation of the labor contract, their mutual 
obligations under it, and the granting or 
continuation of service must be submitted 
to specially appointed courts insofar as such 
exist. * * * The members of these 
courts being chosen from the employers and 
the employed in equal numbers.” Only 74 
courts were established under this law, and 
there was much dissatisfaction because of 
the various local regulations. In 1890 a law 
was enacted for the whole empire, but it did 
not prove satisfactory until the act of 1901, 
the present law, was passed, which compels 
the establishment of these courts in all 
cities of 20,000 inhabitants ; but such courts 
may be provided for smaller communities. 
In 1910 there were 485 courts under this 
law and 16 which had jurisdiction of cer- 
tain factories and special industries. 


Each court has-a president and at least 
four members called assessors. The presi- 
dent is usually some public official possess- 
ing knowledge of the law, but not engaged 
in industry. Half the assessors must be 
employers and the other half workers. Of- 
ficers of trade unions are ineligible. The 
president is appointed by the municipal 
council and receives a fixed salary. Asses- 
sors are elected by members of trades sub- 
ject to their jurisdiction and are paid for 
time and expense, but may not refuse com- 
pensation. A person who earns over 
$500.00 annually is classed as an employer. 


The court may be divided into sections, 
presided over by a president, and these se- 
lect from their number a first president. 
For instance, the Berlin court has 420 as- 
sessors, divided into eight sections having 
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jurisdiction of the following trades and in- 
dustries: (1) tailoring and sewing; (2) 
textile, leather and trimmings; (3) build- 
ing; (4) wood working and carving; (5) 
metal; (6) occupations supplying food and 
lodging; (7) commercial and transporta- 
tion; (8) general. 


This court is vested with authority: 
First, for the adjustment of industrial dis- 


‘ putes either by conciliation or legal decision. 


Second, to furnish expert opinion and ad- 
vice for public officials and _ legislative 
bodies. Third, as a board of arbitration 
in collective disputes where the question of 
wages, hours of labor, and similar problems 
are involved. Its principal object, however, 
is to adjust disputes between individual em- 
ployers and their workers, and between 
workers of the same employer. The courts 
are usually.invoked in cases for arrears in 
wages and compensation because of dis- 
charge without notice. Other demands may 
be joined in the same complaint, as failure 
to return a worker’s papers, or refusal to 
give a testimonial or recommendation so 
essential for re-employment. Employers 
occasionally enter suit for damages caused 
by worker or for failure to abide by his 
contract. 


Procedure In these courts is very simple. 
Notice to the defendant is sent by mail or 
by the clerk of the court. If there is no 
appearance a default judgment may be al- 
lowed. If both parties appear the presi- 
dent attempts to settle the dispute forth- 
with. Should he fail, the case is set for 
trial, and assessors familiar with the partic- 
ular trade or business will hear the parties, 
and render their decision at once, or in any 
event within three days, which is final, if 
less than $25.00 is involved. Lawyers are 
not permitted to practice in these courts. 
Local statutes regulate the procedure, but 
most disputes are settled immediately, the 
parties appearing voluntarily. In some jur- 
isdictions there are no fees charged; in 
others the fee is fixed according to the 
amount involved. In Berlin if the demand 





does not exceed $5.00 the fee is 25c; from 
$5.00 to $12.00, 35c, for every $25.00 addi- 
tional the fee increases 75c, but never ex- 
ceeds $7.50. About half the cases are for 
less than $5.00, and more than 90 per cent. 
are under $25.00. It follows that the av- 
erage fee is 35c for a case. Allowance is 
made to the winning party for loss of time 
and for witnesses as the president may de- 
termine. 


An important public service rendered by 
these courts consists in formulating opin- 
ions and giving advice upon industrial ques- 
tions for the benefit of the authorities in 
their respective districts. Local officers 
have the right to demand opinions for their 
guidance. For example, the chief of police 
may request the court’s view as to indus- 
tries and conditions which would allow him 
to make exceptions in relation to the Sun- 
day rest law. 


The decision of the industrial court is of 
special value in that it is the result of thor- 
ough discussion between employers and 
workers, presided over by an impartial third 
party. It is the duty of the president to be 
informed of labor and trade conditions, and 
if a strike or lockout is threatened to cite 
the parties before the section having charge 
of the particular industry, to avoid trouble 
and to adjust the matters in dispute. It 
appears that workers are more anxious than 
employers to avail themselves of the indus- 
trial court as an arbitration board. In the 
German Empire in 1908 there were 140 ap- 
plications, of these 126 came from the 
workers, and it is said that in Berlin “no 
case has ever occured in which the workmen 
have refused to concur with the employers 
in a request for intervention.” The court 
has been highly successful in settling dis- 
putes, and in preventing strikes. Of course, 
there is a difference of opinion as to the 
value of industrial courts; but the sup- 
porters and friends of this system declare 
that the law establishing these courts is “the 
Magna Charta of the German workman.” 
Jastrow in his Sozialpolitik und Verwal- 
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tungswissenschaft,* says: “The labor world 
has for the first time found an effective in- 
strument for the prevention of strikes, wage 
reductions and violations of labor contracts, 
There is no state institution to which the 
workmen cling with more love or with 
greater admiration.” . 

There is no doubt that in a highly devel- 
oped industrial nation these tribunals are of 
the utmost importance. If a carpenter has 
a dispute involving his employment or work 
it is certainly more satisfactory to have his 
case submitted to a court composed of mas- 
ter carpenters and workers in that line, 
than to call in a jury at haphazard, none of 
whom have any knowledge of carpentry. In 
fact, these courts are composed of an im- 
partial judge and a special jury selected 
from a certain trade or industry. 

Statistics for 1908 show that in the Ger- 
man Empire, 106,269 cases were brought by 
workers and 5,672 by employers, or in all 
about 112,000 cases in one year. Nearly 
one-half were settled and withdrawn; only 
267 cases were pending for a longer period 
than three months. Out of that large num- 
ber 587 were appealed, or one case in about 
200, which is certainly a remarkable record 
when it is remembered that the jurisdiction- 
al amount is unlimited. 

_ As to the practical application of the 
foregoing it may be admitted that we are 
naturally slightly interested in foreign 


methods and plans, but we have had a ser-. 


ious problem before us in this state during 
the past two months, in the way labor and 
capital have been carrying on a private 
warfare; so, that any system adopted by 
other nations to adjust and prevent these 
labor disputes becomes highly instructive. 
In the coast cities a strike of longshoremen 
has resulted in violence, causing death and 
destruction of property. That an indus- 
trial court having jurisdiction over the mat- 
ters in dispute and authority to decide and 
enforce its mandates would be of inestima- 
ble value to the community, is self-evident. 


(4) Vol. 1, p. 405. 





We have a department of commerce and 
labor which is no doubt doing good work 
in many ways, but when it comes to adjust- 
ing labor questions it is wholly impotent. 
In the Post-Intelligencer published in July 
is this public confession of weakness by the 
immigration commissioner at. Seattle, who 
acted for the department during the strike: 


“If the longshoremen will not submit 
their difficulties to mediation, I cannot force 
them to,” said Immigration Commissioner 
Henry M. White, who has been acting for 
the Department of Labor during the pres- 
ent strike. “We had planned a conference 
between representatives of the longshore- 
men and of the employers, to induce both 
sides to agree on some plan of settlement. 
The officers of the union had half-way 
promised to attend such a conference. Now 
I don’t know what to do. I can only offer 
my services as a mediator. If only one 
side, or neither, will submit to a mediation 
conference I cannot do anything.” 


Again we read on July 25, 1916, this: 

“Armed with pieces of iron pipe, steel 
bars and clubs, seventy-five striking long- 
shoremen Monday noon rushed the Stacy 
street terminals of the port commission, 
driving the non-union workers from the 
pier to the Steamer Admiral Evans, where 
they barricaded themselves in the vessel’s 
holds and cabins. 


“Forty of the strikers then swarmed to 
the deck of the liner, making every effort 
to find: the non-union men, using abusive 
language and threatening the ship’s crew. 
Some of the non-union workers hid in the 
liner’s refrigerator, remaining in the chill- 
ing air of the compartment for half an 
hour rather than risk a beating at the hands 
of the mob.” 


And the expense to the public is amazing. 
According to the Tacoma Ledger, from 
June 1, 1916, to July 19 the City of Tacoma 
spent $4,733.50 for extra police because of 
the strike. This did not include the expense 
of 27 deputy sheriffs employed by Pierce 
County. In Seattle we are more consider- 
ate; we did not publish the expenditure so 
the taxpayers may not be hurt in their 
feelings. The strikers claim that the news- 
paper reports are greatly exaggerated, but it 
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is admitted that there have been serious 
clashes and some loss of life. 

On the last date and in the same paper 
we read of another strike between a large 
Eastern life insurance company and _ its 
agents, as follows: 

“The men demand more pay, recognition 
of the union and ‘more reasonable’ work- 
ing hours. Telegrams from branches of 
the union in different states in the territory 
east of Chicago, leaders here declared, in- 
dicate that unless the demands of the men 
are met all the 6,000 will follow the lead 
of those already out. About 13,000 agents 
and collectors are employed by the com- 
pany throughout the country.” 

About the time referred to I attended 
a picture show in Seattle, and there I saw 
a pageant of labor union officials and 
workers marching in the streets of Wash- 
ington City, celebrating the dedication of 
the Federation of Labor Temple. From 
the same reel was shown a parade of over 
40,000 garment workers in New York City 
while on a strike. Surely, here are object 
lessons in abundance that the urgent need 
of this nation is some tribunal with plenary 
power to conciliate and adjust labor prob- 
lems and disputes for the public interest. 


We have justification for pride in the 
wonderful progress we have made in the 
various lines of human endeavor. Yet it 
seems to me there is just cause for re- 
proach against our laws and political in- 
stitutions that they have utterly failed to 
provide any means whatever by which la- 
bor disputes, strikes, lock-outs and boycotts 
may be readily prevented, compromised or 
adjusted. There is no method by which any 
differences between workers represented by 
labor organizations and employers may be 
considered and authoritatively adjudicated. 
We have judges and courts in abundance, 
but none who are able to offer a helping 
hand to solve collective labor questions. 
Surely, we have solved great national and 
state problems; but strikes, lockouts, boy- 
cotts and the various incidental troubles 
pertaining to labor grievances, causing 
enormous losses to business and great incon- 








venience to the public, besides being a ser- 
ious menace to our social fabric and politi- 
cal institutions—we seem to be unable to 
eliminate or to control intelligently. 

What is the remedy proposed? I have 
not read or heard of any; but, I did read a 
statement in the Post-Intelligencer of July 
26, 1916, purporting to express the views 
of the international president of the United 
Mine Workers of America, thus: “I abhor 
strikes,” said he, “they should never be re- 
sorted to as long as there is any other hon- 
orable way to cure the evils complained of.” 
Does anyone know what is the other hon- 
orable way?” I have not been able to as- 
certain, although I made an effort and con- 
sulted men high up in the councils of labor. 


The press of August 4 refers to a serious 
railroad strike. Congress considered the 
subject for the report states: 


“Railway brotherhoods won an important 
point before Congress to-day when the 
Senate Interstate Commerce Committee 
tabled a resolution to mediaté the contro- 
versy by the Interstate Commerce Com- 
mission.” 

And our public service commission ad- 
dressed the President, thus: 


“If the threatened strike occurs, we urge 
upon you that the national government 
forthwith take possession of all interstate 
utilities relating to commerce and trans- 
portation and operate the same pending a 
period in which Congress shall have op- 
portunity of passing a compulsory arbitra- 
tion law.” 


It appears to me it is a serious reflection 
upon our wisdom as a highly intelligent 
people fit for self-government, that we have 
not established some tribunal which would 
have compulsory power and authority to 
hear and determine differences and disputes 
between employer and worker or so-called 
“Capital and Labor.” The present method 
is much like the obsolete wager of battle 
to settle private disputes. I believe we shall 
solve this problem. If my effort here will 


contribute in the slightest degree to a cor- 
rect solution I shall be highly pleased. 
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The President of the American Bar As- 
sociation recently addressed a circular letter 
to the members of the bar reminding them 
of their duty towards the public: 

“It is plain,” he says, “that the whole 
world has entered upon a period of re-ex- 
amination and development of political and 
judicial systems. Nowhere is this period 
of development more critical than in the 
United States. 

“In this juncture the highest duty of 
service to the country rests upon the_bar. 
Their knowledge, their training, their fit- 
ness to lead opinion, should be utilized to 
the utmost.” 


In conclusion I would say that it is a 
very serious question whether these courts, 
in this country, would be acceptable or pop- 
ular with the class of people they are 
specially intended to serve. We dislike 
class distinction and class legislation. In 
England an attempt was made to establish 
such tribunals in 1824, but the act was ab- 
rogated ; no practical results were obtained. 
Pennsylvania enacted a law in 1883 for 
courts to adjust labor disputes. Apparently 
the plan failed, for in 1893 the act was re- 
pealed. However, it is desirable in view 
of the severe criticisms often heard of our 
laws and. judicial system that we examine 
the methods of other countries. It required 
nearly a century to introduce and establish 
these industrial courts successfully in Ger- 
many, a nation which would be more likely 
to succeed in imposing a new scheme upon 
its people than would a republic. 

Nearly everyone dislikes radical changes 
in governmental or business affairs. For 
illustration : witness the difficulty in amend- 
ing constitutions, or even city charters, or 
in obtaining a general adoption of the mer- 
itorious metric system. 'We rather worry 
along with the old and tried than to sub- 
mit to the inconvenience and uncertainty of 
a new plan, especially if it be exotic. 

Our industrial population is increasing 
rapidly. Statesmen will have to solve many 
problems, but none is greater or more 
worthy of attention than to provide a prop- 
er and speedy method of settling private 








disputes between employers and workers; 
and particularly to establish a tribunal that 
may also satisfactorily adjust labor ques- 
tions collectively; to avoid strikes, lock- 
outs, boycotts, sabotage and disturbances, 
thereby preventing enormous economic loss, 
but aiding materially in establishing cordial 
relations between capital and labor, result- 
ing in peace and prosperity for all. 

John Bright, the distinguished orator, 
statesman and philanthropist, proclaimed 
that “all progress comes from successful 
and peaceful industry, and upon it is based 
our superstructure of education, of morals 
and of self-respect among our people.” 

How important then that our laws be so 
framed that every man may be assured and 
secured the right to engage in “successful 
and peaceful industry” without let or hin- 
drance except only as regulated by law. 
The ancient emperor who boasted that he 
“found Rome of brick but left her of mar- 
ble” conferred only a trifling boon upon 
humanity as compared with him who de- 
vises a successful plan to adjudicate private 
and public differences between employer 
and worker. 


Seattle, Wash. 


Frep H. PETERSON, 








PRINCIPAL AND SURETY—ILLEGAL CON- 
" TRACT: 





BASNIGHT v. AMERICAN MFG. CO. et al. 








Supreme Court of North Carolina. Oct. 3, 
1917. 
93 S. E. 734. 





Where a manufacturing company made with 
the proprietor of a drug store a contract to in- 
crease the store's business which was violative 
of Revisal 1905, § 3726, the statute against lot- 
teries and gift enterprises, the manufacturing 
company’s surety was not liable to the proprie- 
tor of the drug store, for the manufacturing 
company’s breach of the illegal contraet on the 
ground that, the proprietor of the store having 
been induced to part with his money by reason 
of the surety’s indorsement, the latter was es- 
topped from maintaining the defense of illegality 
in the principal contract. 


HOKE, J. There was allegation, with evi- 
dence on the part of plaintiff tending to show 
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that in 1912 the plaintiff, owning a pharmacy 
business in Greenville, N. C., entered into a 
contract with the American Manufacturing 
Company whereby the latter, in consideration 
of the sum of $1,800, three-fourths of which 
had been paid, agreed to procure an increase 
in plaintiff's business of $20,000 within 12 
months from date or to pay plaintiff 9 per 
cent on any sum that said increase should 
tall short of the stipulated amount; that this 
increase was to be brought about by means of 
an extensive advertising scheme owned and 
copyrighted by the company, which was passed 
to plaintiff, accompanied with a book of in- 
structions giving full directions as to how to 
make the same effective and embracing a vot- 
ing contest and the offer of an automobile and 
other prizes in the effort to stimulate plain- 
tiff’s trade and patronage. To secure proper 
performance of the contract on its part, the 
company entered into a bond in the sum of 
$1,800, which bond, attached to the contract, was 
guaranteed by the indorsement of the defend- 
ant the American Surety Company. Plaintiff 
-ehas duly performed all the dependent stipula- 
tions of the agreement on his part; but defend- 
ant failed to obtain the increase of business, 
the deficit amounting to something like $15,000. 

The action is instituted on the bond to re- 
cover the 9 per cent of this amount, service 
of process being obtained only on the surety 
company. We do not make more extended ref- 
erence to this plan sold to plaintiff and not 
inaptly termed a “trade expansion scheme” for 
the reason that it cannot be distinguished in 
any essential particular from one of a very 
similar kind presented for our consideration in 
the recent case of Brevard Manufacturing Co. 
v. W. Benjamin Sons, 172 N. C. p. 53, 89 S. E. 
797, and which: was there held to be in viola- 
tion of our statute against lotteries and gift 
enterprises (Revisal, § 3726), and contrary to 
our public policy to which this statute gives 
expression. 


Plaintiff does.not seriously argue that the 
present contract, in its terms and meaning, is 
not within the application of the decision re- 
ferred to, but contends that the principle should 
not be allowed to prevail in this instance, be- 
cause, the suit being against the surety only, 
and it appearing that plaintiff had been in- 
duced to part with his money by reason of 
the indorsement of the surety, the latter should 
be estopped from maintaining this defense, but 
such a position cannot for a moment be allowed. 
The bond signed by the present defendant 
guaranteeing due performance of the contract 
and attached to and made a part of it is in 





direct aid of the illegal agreement, and recov- 
ery on it can no more be upheld than on the 
contract itself. This position of a contract by 
estoppel or recoveries by reason of such a prin- 
ciple and more usually presented in contracts 
by corporations and their agents is sometimes 
sustained when the impeaching facts have ref- 
erence to the capacity of the parties to make 
the contract, but, so far as we are aware, the 
position is never allowed to prevail when the 
agreement itself is essentially vicious or con- 
trary to public policy or express provisions of 
the statute-law. In such case the doctrine of 
estoppel is not recognized, and no recovery can 
be had in the courts either against principal or 
surety. Brown v. Bank, 137 Ind. p. 655, 37 N. 
E. 158, 24 L. R. A. 206; McCanna & Fraser v. 
Citizens’ Trust Co., 76 Fed. p. 420, 24 C. C. A. _ 
11, 35 L. R. A. 236; County of Keith v. Power 
Co., 64 Neb. p. 35, 89 N. W. 875; Bigelow on 
Estoppel (6th Ed.) p. 497; Brant on Suretyship, 
§ 19; Bead on Contracts, § 1499. 

In Brown’s Case, supra, it was held, among 
other things, that: 

“A person who has derived benefit from a 
contract which is void, as against public policy, 
-is not estopped thereby to defend against such 
a contract when it is sought to be enforced 
against him.” 

And in Brant on Suretyship (3d Ed.) § 19: 

“It is essential to the contract of suretyship 
that there be a contract or obligation on the 
part of the principa] to which the contract of 
suretyship is collateral. If there is no princi- 
pal contract or if the principal contract is void 
as against public policy, etc., there can be no 
contract of suretyship.” 

We find no error in the record to plaintiff’s 
prejudice, and the judgment of nonsuit is 
affirmed. 

Affirmed. 


Note.—E.xception to Rule of Valid Contract by 
Principal for Validity of Obligation by Surety— 
The instant case proceeds on the principle that 
where a contract by a principal is “essentially 
vicious or contrary to public policy or express 
provisions of the statute law” then any contract 
by a surety to secure its performance is invalid. 

The position taken as to this is supported with 
practical unanimity. Thus, for example, it has 
been held that if property is leased for an illegal 
purpose, sureties on a bond for payment of rent 
cannot be held. Mount v. Barker, 71 Vt. 253, 
44 Atl. 346, 75 Am. St. Rep. 767. Nor are sureties 
liable on a contract made for the purpose of 
compounding a crime. E. Stroudsburg Nat. Bank 
v. Seiple, 13 Pa. Dist. 575. Nor where a con- 
tract is made to defraud creditors of the prin- 
cipal. Hook v. White, 201 Pa. St. 41, 50 Atl. 
290. Nor where the contract is one of gambling. 
Woodson vy. Barrett, 2 Hen. & M. (Va.) 80, 3 
Am. Dec. 612. 

But it has been held that if money is received 
ly a bank on an illegal scheme, a surety’s agree- 
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ment back of the bank’s promise to pay it back 
is valid. Comstock v. Gage, 91 Ill. 328. Where 
in this case there were city moneys wrongfully 
in a bank it was said there was an implied 
contract to repay them and the principle er 
turpi contractu actio non oritur has no just 
application, as the city was not the offending 
party. On the cther hand it has been held that 
if public money is improperly loaned to a pri- 
vate person, his surety is not bound. Hartford 
Twp. Bd. of Education v. Thompson, 33 Ohio 
St. 321. In this case the court distinguished be- 
tween the Board suing the treasurer who had 
loaned the money and its suing the party and 
his surety, to whom it was wrongfully loaned— 
the latter being affirmation and not repudiation 
of an illegal contract. But where money had 
been embezzled, a contract could be made for 
its return. 


If a contract by a corporation is merely ultra 
vires, a surety thereon is bound. Kaufman v. 
Christian Wathen Lbr. Co., Tex. Civ. App., 184 
S. W. 1045. 


In Bolyard v. Bolyard, W. Va., 91 S. E. 529, 
it is said that: “Ordinarily a principal contract 
is essential to the existence of a contract of 
suretyship. This principle, however, is not gen- 
eral in its operation. It is limited to those in- 
stances in which the contract is wholly pro- 
hibited by law or has been procured by fraud. 
Mere personal incapacity of the principal in the 
contract does not relieve the surety.” There is 
then spoken of the disability of husband and 
wife to contract with each other and it is said: 
“The bah under which such contracts fall is 
only partial. They are not wholly bad, nor are 
they prohibited by positive law. They are mere- 
ly unenforceable in courts of law or by strict 
legal process. * * * To put them on a par with 
contracts fraudulently procured and _ contracts 
prohibited by positive law, as being morally or 
economically vicious, would be logically inde- 
fensible.” Therefore it was held that liability of 
a husband’s surety on an obligation given to his 
wife is self-evident. 


In Zurn v. Mitchell, Tex. Civ. App., 196 S. 
W. 544, it was held that where a statute spe- 
cifically provided that no corporation should em- 
ploy its assets for any purpose than to accomplish 
the legitimate business of its creation, this dif- 
ferentiated cases where sureties on contracts 
ultra vires were held liable. Speaking of the 
contract before the court, it was said: “The court 
not only finds that the contract was ultra vires 
but the evidence shows that the performance of 
the contract would involve the necessary ex- 
penditure of considerable sums of money for 
labor, material, etc., other than that necessary in 
the manufacture, or the purchase or sale of 
material in the transaction of the business of 
the corporation. * * * The contract, therefore, 
as we conclude, was affected with a positive 
illegality, which rendered it void for all pur- 
poses and as to all persons.” It is difficult to 
appreciate the distinction here drawn. ied 





ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 


QuESTION No. 134. 

Foreign Lawyer of another State; Relation 
to other Lawyers; Sign.—Sign of foreign law- 
yer.—Use of common letter-head by domestic 
and foreign lawyer. 


A lawyer admitted to all the State and Fed- 
eral Courts of Pennsylvania, but not admitted 
to the Bar in New York, has clients in New 
York. At times it is necessary to interview 
those clients and other people in New York. 
Occasionally papers must be drawn in New 
York. 

All the work done in New York relates en- 
tirely to Pennsylvania matters and no matters 
except those which involve Pennsylvania law 
are handled. Under the circumstances it is" 
convenient for the Pennsylvania lawyer to have 
New York headquarters in the office of a New 
York lawyer. 


(a) Would it be unethical for the Pennsyl- 
vania lawyer to have his name painted on the 
door of the office of the New York lawyer, in 
whose office he makes his New York headquar- 
ters? 

(b) If his name painted on the door without 
explanation or qualification would be unethical, 
would it still be unethical if some brief qualifi- 
cation were painted in connection with the 
name; e, g., “Tom Smith, Philadelphia?” 


(c) Would it be unethical for a New York 
lawyer and a Pennsylvania lawyer to have a 
common letter-head indicating that one was a 
New York and the other a Pennsylvania law- 
yer and that the work of either State is handled 
by the man admitted to practice in that State? 


ANSWER No. 134. 

In the opinion of the Committee, the essential 
consideration is that both the sign on the door 
and the letter-head should exclude the inference 
that the Pennsylvania lawyer is a member of 
the New York bar. Any differentiation of his 
name that accomplishes this result will relieve 
the situation of its objectionable features. 


QuEsTION No. 135. 
Relation to Court—Advising client to exact 
release as condition of permitting disclosure 
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by employees of data, whose disclosure is es 
sential for proper administration of justice. 


In the opinion of the Committee is it pro- 
fessionally proper for the attorneys of a public 
service corporation, or members of its law de- 
partment, to advise their client to establish, and 
themselves to assist in enforcing, a rule for 
observance by its employees that no informa- 
tion shall be given by any employee to any 
inquirer respecting any report of any accident, 
made by any employee, nor of its circum- 
stances; nor of any witnesses thereof or of 
their whereabouts; nor to disclose any informa- 
tion whatsoever concerning any of these facts, 
all unless and until a release of all responsi- 
bility or Hability therefor shall first be executed 
and delivered to the corporation; 


(a) nothwithstanding such information is 
sought for the purpose of establishing the facts 
in the trial of pending litigation to which such 
corporation is not a party and in which they 
are relevant and material, and essential for 
the proper administration of the law; and 


(b) nothwithstanding the information is 
sought by the service of a subpoena duces 
tecum served upon the employee in charge of 
the records containing the information; arid 


(c) nothwithstanding the fact that the plain- 
tiff in such litigation by independent effort had 
interviewed eye-witnesses in the employ of such 
corporation and subsequently merely required 
of the corporation the addresses to which such 
witnesses had-removed, so that they could be 
subpoenaed for the trial? 


ANSWER No. 135. 


In the opinion of the Committee, the lawyer’s 
relation to the Court requires him to abstain 
from advising any client to disregard a sub- 
poena or other process of a Court, or the re- 
quirements of any statute as to reports or state- 
ments to be filed or given by such client. But, 
in the opinion of the Committee, a corporation 
is under no greater obligation than a natural 
person, voluntarily to disclose to a private in- 
quirer information not so required by law to 
be given. Therefore, in the opinion of the 
Committee, the lawyer may in the case sub- 
mitted, not advise his client to disobey a sub- 
poena, but may advise his client to protect itself 
against litigation in giving such voluntary in- 
formation. 





HUMOR OF THE LAW. 


“Is it true,” the lawyer asked a witness, 
“that you were the only sober man at the 
banquet?” 

“No, of course not,” the witness answered, 
indignantly. 

“Who was, then?” said the lawyer.—National 
Corporation Reporter. 


Congressman William Schley Howard, of 
Georgia, was speaking somewhat depreciating- 
ly of the mental qualifications of one of his 
colleagues. 

“His brain is so small,” declared Howard, 
“that if it were on the inside of a grain of 
mustard seed, it would have as much room to 
move around as a bat in a meetin’ house.” 

This is the same Howard who once referred 
in a speech to a difficult legislative job as 
being as hard to do as to climb a greased pole 
backwards, carrying an armful of eels. 


Young William was evincing much interest 
in the evening paper, but finally a puzzled look 
came over his countenance, ‘ 

“Mother,” said he, finally, “what does D——d 
stand for?” , 

“Doctor of divinity, my son. Don’t they 
teach you the common abbreviations in 
school?” 

“Sure; but that don’t seem to sound right 
here.” 

“Read it aloud.” 

“*Witness: I heard the defendant say, “T’l 
make you suffer for this. Ill be doctor of 
divinity if I don’t’”!’”—Harper’s Magazine. 


A Southern lawyer of prominence recently 
went to Chicago to become general counsel 
for a big lumber company. Having been rear- 
ed in Kentucky, and being an old-fashioned 
Democrat, he rather prides himself on the fact 
that he has always lived in a state of Jeffer- 
sonian and Jacksonian simplicity. 

After the family had moved North and taken 
a home, it was decided that the household 
would not be complete without a butler. An 
advertisement was inserted in the paper invit- 
ing applicants to call. Almost the first to 
answer the advertisement was a dapper negro. 
His references proving satisfactory, it seemed 
probable that he would be engaged. 

“Does you ’spect me to wear mah full dress 
suit ever’ night at dinner?” he asked. 

“Well, no,” answered the lawyer, “on nights 
when we have company, I’d like for you to 
let me wear it.”—Saturday Evening Post. 
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1, Aececount—Evidence.—Evidence held insuffi- 
cient to establish plaintiff's right to an account- 
ing from defendant on the ground that defend- 
ant wrongfully acquired control of the property 
of an imbecile and fraudulently converted the 
same and never legally accounted therefor.— 
McCoy v. Nuese, Iowa, 164 N. W. 162. 

2. Adverse Peossession—Validating Statute.— 
Acts 34th Gen. Assem. c. 232, in terms declaring 
a certain deed valid, and to pass the state’s title, 
validates it of its date, so that adverse posses- 
sion in the meantime is against those claiming 
under the deed, and not against the state.— 
Hester v. Groneweg & Schoentgen Co., Iowa, 164 
N. W. 186. 

3. Agrieulture—Fair Association.—Purchaser 
of license to sell cigars and drinks in grand 
stand of fair association held to take his chance 
on the crowd, and not entitled to recover for 
alleged breach of agent’s oral agreement to 
have aisles open, so as to give him ready ac- 
cess to patrons.—Black v. North Dakota State 
Fair Ass’n for Grand Forks, N. D., 164 N. W. 
297. 

4. Appeal and Error—Assignment of Error.— 
Objection that lessor’s action at law could 
not be maintained for moneys due on aecount 
of mortgage security, but that remedy was by 
foreclosure under Code Civ. Proc. § 726, was not 
available on appeal from denial of new trial.— 
Keller v. Oliver, Cal., 167 Pac. §51. 

5. Assignment of Error.—Objection that de- 
eree directed all mortgaged premises, consisting 
of several legal subdivisions of land, to be sold 
in one parcel, cannot be made for first time on 
appeal.—-Fruth v. Bolt, S. D., 164 N. W. 270. 


6.—-—Dismissal of Appeal.—Appeal will be dis- 
missed, the trial clerk certifying that no notice 
of or undertaking on appeal has been filed there, 
and no assignment of errors, abstracts, or briefs 
having been served or filed by appellant, though 
the transcript has been on file in the appellate 











court for nearly a year.—McEwan v. Anderson, 
Utah, 167 Pac. 685. 


7. Appearance—W aiver.—Where no summons 
was issued by defendant on the filing of its mo- 
tion to set aside the judgment, plaintiff's ap- 
pearance at the hearing and his participation 
therein operated as a waiver of the issuance 
and service of summons.—Continental Gin Co, v. 
Arnold, Okla., 167 Pac. 613. 


i Attorney and Client—Jurisdiction.—Where 
there was no averment of fraud or misconduct, 
held, that orphans’ court was without jurisdic- 
tion to order attorney to pay over to his client, 
who received payment from executor, sum of 
money retained by him as compensation for his 
services in connection with urging claim against 
deceased’s estate.—In re Murphy’s Estate, Pa., 
101 Atl. 935. 


9. Bills and Notes—Executory Contract.—An 
instrument which in terms “assigns” notes is 
not an executory contract; to assign, as ap- 
plied to choses in action, being to transfer the 
title or ownership.—Burkett vy. Doty, Cal. 167 
Pac. 518. 


10.——Extension.—In view of Code Supp. 1913, 
§ 3060a1, stating the requisites of a negotiable 
instrument, a note carrying a provision that all 
parties consent to extension of time is nonne- 
gotiable-—Cedar Rapids Nat. Bank v. Weber, 
Iowa, 164 N. W. 233. 

11. Boundaries—Overt Acts.—In the determi- 
nation of a boundary dispute, the secret pur- 
poses of the parties cannot be considered against 
their overt acts of recognition and acquiescence, 
—Tice v. Shangle, lowa, 164 N. W. 246. 

12. Brokers—Commissions.—That lessee se- 
cured by a broker executed lease with other 
persons as co-lessees whom broker did not se- 
cure will not defeat broker's right to commis- 
sions.—Stineman v. Gottschalk, Cal, 167 Pac. 
550. 

13. Cancellation of Instruments — Equity. — 
Equity will not grant rescission of a contract 
for fraud when legal remedy is plain and ade- 
quate, but will grant such relief where legal 
remedy is not as satisfactory as relief which 
may be afforded in equity—Myler v. Fidelity 
Mut. Life Ins. Co, of Philadelphia, Okla., 167 Pac. 
601. 

14. Carriers of Goods—Conversion.—Under In- 
terstate Commerce Act. with Carmack Amend- 
ment, lower rate being given based on goods 
not exceeding certain value, to which contract 
limits carrier’s liability, this is limit for loss in 
transit, though carrier had converted them by 
intrusting their carriage to another.—T. Richter 
& Sons v. American Express Co., Iowa, 164 N. 
W. 228. 

15. Carriers of Live Steek—Connective Car- 
rier.—Where cattle in good condition are deliv- 
ered for shipment over connecting lines, and 
on delivery some are injured and some are 
dead, the presumption is that injury occurred 
on line of delivering carrier.—Wichita Falls & 
N. W. Ry. Co. Okla., v. Benton, 167 Pac. 633. 

16. Carriers of Passengers—aAnticipating In- 
jury.—Trainman, acting in regular line of his 
duty under no obligation to see that passenger's 
fingers were on the jamb of the car door before 
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train stopped, or to foresee any reasonable prob- 
ability that they would be there.—L’Homme- 
dieu v. Delaware, L. & W. R. Co., Pa., 101 Atl, 
933. \ i 

17. Certiorari—Review.—The refusal of a su- 
perior court to transfer a cause to the district 
court on motion of nonresident defendant, under 
Code Supp. 1907, § 261, may be reviewed upon 
certiorari —Corn Belt Telephone Co. v. Super- 
iror Court of City of Oelwein, Iowa, 164 N. W. 
168, 

18. Champerty and Maintenance — Evidence. 
—Merely stating that at execution of deed an- 
other was in possession of the land attempted 
to be conveyed, and had paid taxes thereon, etc., 
did not, tend to prove that such deed was void 
for champerty.—Hutchison v. Brown, Okla., 167 
Pac. 624. 


19 Chattel Mortgages—Evidence.—Where re- 
ceiver appointed in foreclosure sold grain crops 
on land on which there was valid mortgage 
lien, and holder of the crop lien sued pur- 
chaser, directed verdict for purchaser was er- 
ror.—More v. Western Grain Co., N. D., 164 N. 
W. 294. 

20. Compromise and Settlement—Evidence.— 
Plaintiff's letter in response to defendants’ let- 
ter of remittance held not admission that check 
was received in payment in full—Trussed Con- 
crete Steel Co. v. Rosema, Mich., 164 N. W. 266. 


21. Constitutional Law—Habitual Criminal. 
Act of Legislature, declaring those who have 
been convicted of more than once violating the 
liquor law to be habitual criminals, is not in 
violation of Const. U. S. art. 1, § 10, or Const. 
OkKL art. 2, § 15, as ex post facto legislation.— 
Tucker v, State, Okla., 167 Pac. 637. i 

pe 
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Police Power—The police power may 
exercised for the regulation of any ‘trade, or 
occupation for the purpose of securing the public 
health, safety, and welfare, but if an act has 
no reference to either, the personal liberty of 
the citizen to pursue any avocation cannot be 
limited or restricted.—People v. Griffith, Ill., 117 
N. E. 195. 

23. Unlawful Discrimination.—Laws 1915, p. 
695, requiring a license to practice optometry, 
but exempting duly licensed physicians, sellers of 
spectacles on prescription and making distinc- 
tions between the license requirements of per- 
sons theretofore acting as optometrists without 
examination or showing of qualifications, is void 
as discriminatory.—People y. Griffith, Ill., 117 N. 
E. 196. 

24. Vested Rights.—Acts 34th Gen. Assem. 
c. 232, making a prior deed of a county a con- 
veyance of the state's title in the land as of the 
date of the deed, not impairing or disturbing any 
vested rights, is valid.—Hester v. Groneweg & 
Schoentgen Co., Iowa, 164 N. W. 186. 








25. Continuance—Discretion. — Allowance or 
denial of motion to postpone hearing of cause is 
matter within trial court’s discretion.—Portland 
& Oregon City Ry. Co. v, Sanders, Ore., 167 Pac. 
564. 

26. Contracts — Evidence.— Where owner of 
building, ‘though almost daily superintending 
work, made no complaint of deviations from éon- 
tract, and architect was satisfied with work, ver- 





dict for contractor for balance due was war- 
ranted, despite provision that payment should 
only be made on architect's certificate, that pro- 
vision having been repeatedly disregarded.—Mc- 
Kenna v. Vernon, Pa., 101 Atl. 919. 


27. Costs—Claim for.—Under L. O. L. &§ 566, 
567, defendants in suit in equity, who by their 
answer showed that suit involved title to land 
and that ordinary action of ejectment was prop- 
er, are not, court having sustained their conten- 
tion and dismissed the suit, entitled to claim as 
costs fees paid witnesses.—Macleay Estate Co. v. 
Miller, Ore., 167 Pac. 575. 


28. Counties — Initiative and Referendum. — 
Under Const., art. 4, § 1, as to initiative and ref- 
erendum, voters may compel reference on resolu- 
tion for erection of county building; such resolu- 
tion being legislative in character.—Hill v. Board 
of Sup’rs of Butte County, Cal., 167 Pac. 514. 


29. Corperations—Burden of Proof. — Where 
one corporation promoter was promised 8,200 
shares of stock, should the corporation be organ- 
ized, he could not complain that the stock was 
not issued to him, when the corporation was not 
organized, in the absence of proof that failure to 
organize it was due to the acts of the defendants. 
—Gray v. Bullen, Utah, 167 Pac. 683. 


30. Dividends. — Until declared, dividends 
are part of corporate property, and pass with 
sale or division of stock, but when declared be- 
come separate and distinct from the stock and 
belong to the proprietor of the stock.—In re Wil- 
son’s Estate, Ore., 167 Pac. 580. 

31. Issuance of Stock.—Constitutional and 
statutory prohibitions respecting issue of stock 
except for property do not prohibit issue of stock 
as partly paid for, but require it to be actually 
paid for, if issued as fully paid.—Scully v. Au- 
tomobile Finance Co., Del., 101 Atl. 908. 

32. Parties.—Statutory liability of officers 
who improperly declare dividend cannot be en- 
forced in action against corporation and another 
company to annul contracts, enjoin payments of 
dividends, etce., officers not being parties.—Kings- 
ton v. Home Life Ins. Co. of America, Del. 101 
Atl. 898. 
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Subscuiption. — Delaware corporation 
cannot make subscription contract which will 
free subscriber from liability to pay for shares 
imposed by Delaware Incorporation Act, on 
stockholders for benefit of creditors.—John W. 
Cooney Co. v. Arlington Hotel Co., Del., 101 Atl. 
879. 

34. Courts—Local Action.—Not every action 
growing out of transactions concerning real 
property is local, and where the decree sought 
is to operate on the person, and not upon the 
real property, the location of the property indi- 
rectly affected is not material.—Continental Gin 
Co. v. Arnold, Okla., 167 Pac. 613. 

35. Criminal Law — Appeal and Error.—As- 
signments of error relating to district attorney's 
improper statements will not be considerec, 
where the record does not disclose such argu- 
ment.—People v. Lytle, Cal., 167 Pac. 552. 

36. Failure of Defendant to Testify.—In a 
prosecution for bigamy, it was error to refuse 
an instruction conforming to the provision of 
Cr. Code, § 6, that defendant’s failure to testify 
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shall not create any presumption against him.— 
People v. Michael, 117 N. B. 193. 

37. Damages—Mitigating Damages. — Where 
servant's broken leg was set, but in his delirium 
cast was broken, and bones could not be reset 
without loss of leg, and new cast was put on, 
amount awarded servant should not be dimin- 
ished because of anything physicians did or 
failed to do.—Farnon v. Silver King Coalition 
Mines Co., Utah, 167 Pac. 675. 

38. Death—Release.—A widow's right of ac- 
tion under Code Civ. Proc. § 377, for the wrong- 
ful death of her husband is not barred by the 
husband's release prior to his death of his right 
of action for damages resulting from such in- 
jury.—Earley v. Pacific Electric Ry. Co., Cal. 167 
Pac. 613. 

39. Dedication — Estoppel.— An owner, who 
built a hotel back from the street, with a side- 
walk to the street line, with a roof over it, and 
induced other builders to conform to his build- 
ing line, held not estopped from claiming title, 
in the absence of a showing that the other prop- 
erty owners constructed their buildings on the 
line because of their belief that they could use 
the sidewalk in front of the-hotel.—City of 
Clatskanie v. McDonald, Ore., 167 Pac. 560. 

40. Deeds—Description of Property.—Instru- 
ment held insufficient as a deed where no western 
boundary was given and it was not shown what 
lands of different owners constituted the easter- 
ly boundary, especially where the description was 
incorrect.—Scott v. Woodworth, Cal., 167 Pac. 
643. 

41. Description of Property.—Under the rule 
that a conveyance must be in writing, a deed is 
void if the description is so vague and uncertain 
that the property cannot be identified and lo- 
cated, and the writing does not furnish the 
means whereby it may be made definite and cer- 
tain.—Scott v. Woodworth, Cal., 167 Pac. 543. 

42. Dismissal and Nonsuit—Setting Aside Or- 
der.—After trial court sustains demurrer to 
plaintiff's evidence, it is within -its discretion 
to set aside such order and allow cause to be 
dismissed by plaintiff without prejudice.—Hut- 
chison v. Brown, Okla., 167 Pac. 624. 

43. Easements—Permissive Use.—Where the 
use of a sidewalk was permissive in its origin, 
it could not become adverse without some un- 
equivocal assertion of the rights of the public 
as inconsistent with the title of the record 
owner.—City of Clatskanie v. McDonald, Ore., 
167 Pac. 560. 


44. Ejeectment—Burden of Proof.—In eject- 
ment and to quiet title, duly acknowledged war- 
ranty deed from owner of record title offered 
by plaintiff, is prima facie evidence of title, and 
burden of proving its invalidity by reason of 
minority of Indian grantor is upon defendant. 
—Hutchison v. Brown, Okla., 167 Pac. 624. 

45. Fraudulent Votes.—The mere casting of 
fraudulent votes is not a sufficient ground for 
throwing out returns from an election district, 
the remedy in such case being to strike out 
fraudulent votes if possible—In re West 
Mahanoy Township’s Contested Election, Pa., 
101 Atl. 946. 

46. Executers and Administraters — Implied 











Promise.—On trial of claim against decedent's « 


estate, mere fact that plaintiff’ a son of the 
decedent, assisted in caring for his father while 
helpless and of unsound mind, held not to show 
an implied promise to pay for such services.— 
Smay v. Roberts, lowa, 164 N. W. 236. 

47. False Pretenses—Burden, of Proof.—Crime 
of obtaining money by false pretenses is com- 
plete when defendant obtains money from 
prosecuting witness by false and fraudulent rep- 
resentations, and it is not necessary to show 
hig disposition of money.—People v, Griesheimer, 
Cal., 167 Pac. 521. 

48. Frauds, Statute of—Writing.—Under Civ. 
Code, § 1624, subd. 2, and section 2794, oral 
promise by principal stockholder in corporate 
grantee of mortgaged property to pay debt, made 
after conveyance, held void, because not in 
writing and without consideration.—Sherwood 
v. Lowell, Cal., 167 Pac. 564. 

49. Fraudulent Conveyance—Gift.—A gift of 
practically all of grantor’s property available 
for payment of his debts held subject to at- 
tack under Civ. Code, § 3439, as fraudulent con- 
veyance, despite his ownership of property 
which he might have devoted to payment of 
creditors, but which he did not elect to so use.— 
Adams v. Prather, Cal., 167 Pac. 534. 

50. Hinder, Delay and Defraud.—Where a 
sale is made to delay, hinder, and defraud cred- 
itors, the proper way to test the validity of the 
transaction is by a judicial sale at the suit of a 
judgment creditor.—Handel & Hayden Building 
& Loan Ass’n y. Elleford, Pa., 101 Atl. 951. 

51. Gifts — Consideration. — Consideration is 
not-necessary to valid assignment of notes; a 
gift being, by Civ. Code, § 954, a voluntary 
transfer without consideration of personal 
property.—Burkett v. Doty, Cal., 167 Pac. 518. 

52. Good Will—Exclusive Rights.—Plaintiff's 
exclusive rights, if any, to advertising matter 
sold him by defendant together with business, 
held to expire, under the terms of the contract, 
at the end of two years.—Dare v. Foy, Iowa, 
164 N. W. 179. 

53. Guaranty—Invalidity.—Under Ciy. Code, 
§ 1624, subd. 2, and section 2794, oral promise 
by principal stockholders in corporate grantee 
of mortgaged property to pay debt, made after 
conveyance, held void, because not in writing 
and without consideration.—Sherwood v. Low- 
ell, Cal., 167 Pac. 554. 

54. Guardian and Ward — irregularity. — In 
view of Code Supp. 1913, § 3225, as to sales of 
real estate belonging to wards by their guard- 
ians, where the court finds that the price of- 
feted for the real estate was fair, just, and 
reasonable, omission of appraisement was an 
irregularity only, and in-no way affected the 
jurisdiction.—Kile v. Hogan, Iowa, 164 N, W. 
226. 

55. Highways — Practical Interpretation. — 
Practical construction for 60 years of the loca- 
tion of a highway established by order should 





be given great weight, where otherwise its° 


proper location would be in great doubt, if not 
insolvable uncertainty.—Merrill v. Hutchins, 
Iowa, 164 N. W. 184. 

56. Hemestead—Surviving Spouse.—In spite 
of Code, § 2985, the right of the surviving spouse 
in the distributive share, consisting of all or por- 
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tion of the homestead, is not subject to execu- 
tion.—Coleman v. Bosworth, Iowa, 164 N. W. 
238. 

57. Homéieide — Justification..— Threats and 
misconduct on the part of the deceased toward 
defendant prior to homicide form of themselves 
no justification for the killing.—Smith v. State, 
Okla., 167 Pac. 642. 

58. Husband and Wife—Separation Agree- 
ment not providing for wife’s support, is con- 
trary to Domestic Relations Law, § 51, relating 
to powers of married women, and is void, as a 
married woman cannot contract to relieve her 
husband from his hiability to support her.— 
Reischfield v. Reischfield, N. Y., 166 N. Y. S. 
898. 

59. Indemnity—Record Evidence.—In munici- 
pality’s action to recover from property owner 
amount it had paid in action for injury result- 
ing from dangerous condition of his sidewalk, 
record of action against municipality held ad- 
missible on question of his notice of action 
against it—Borough of Hollidaysburg v. Sny- 
der, Pa., 101 Atl. 955. 

60. Insurance—Contract.—Contract to furnish 
insurance company, not well established, with 
capital to enable it to secure new business, held 
not unfair or illegal.—-Kingston v. Home Life 
Ins. Co. of America, 101 Atl. 898. 

61. Intoxicating Liquors — Taxpayer. — One 
who became the owner of real property in the 
city was a taxpayer, within Liquor Tax Law, 
as amended by Laws 1917, c. 623, requiring the 
commissioner undér the Liquor Tax Law to be 
a taxpayer, since he was liable to pay the 
tax.—In re Kersburg, N. Y., 166 N.Y. S. 900. 

62. Jury — Challenge. — Refusal to sustain 
challenge to juror for cause under Rev. Laws 
1910, § 5858, subd. 2, will not be disturbed where 
his examination showed that he could disre- 
gard an opinion formed on hearsay and newspa- 
per reports and render impartial verdict on the 
evidence.—Smith y. State, Okla., 167 Pac. 642. 

63. Libel and Slander—Bill of Particulars.— 
Plaintiff in slander should not be required to 
furnish a bill of particulars as to facts not so 
pleaded as to constitute a cause of action; the 
allegations being by way of inducement or to 
show motive, and having no bearing on the only 
issue, whether certain words were spoken.— 
Donohue y. Carroll, N. Y., 166 N. Y. S. 884. 

64. Imputation of Crime.—Words not im- 
puting crime punishable by indictment are not 
actionable, though words need not impute infa- 
mous crime.—Cullen v. Stough, Pa., 101 Atl. 937. 

65. Limitation of Actions—Acknowledgment. 
—Credit for interest in statement of account on 
billhead of corporation of which defendant was 
principal stockholder held not a sufficient ac- 
knowledgment and promise to pay not to take 
it out of statute of limitations, under Code Civ. 
Proc. "g 360.—Sherwood v. Lowell, Cal., 167 Pac. 
554. 

66. Tolling Statute.—Unequivocal acknowl- 
edgment of debt as existing obligation such as 
is consistent with promise to pay, is sufficient 
to toll statute of limitations; but there must 
be no uncertainty, and mere expression of wil- 
lingness or desire is insufficient.—In re Mania- 
takis’ Estate, Pa., 101 Atl. 920. 











67. Mandamus—Benefit Society. — Mandamus 
was properly awarded, at instance of members, 
to compel officers of beneficial society to main- 
tain its principal office in the town in which 
it was originally located until legally author- 
ized to remove it.—Commonwealth v. Verhovay 
Aid Ass'n, Pa., 101 Atl. 932. 

68. Master and Servant—Administrative Tri- 
bunal.—Under Workmen's Compensation Act, pt. 
3, § 3, as amended by St. 1912, c. 751, § 8, St. 1915, 
cc. 123, 275, and part 3, § 11, as amended by St. 
1912, ec. 571, § 14, Industrial Accident Board is 
solely an administrative tribunal, possessing 
only the authority expressly conferred or .im- 
pliedly necessary to its full exercise.—In re Le- 
vangie, Mass. 117 N. E. 200. : 

69. Assumption of Risk.—Plaintiff’s hus- 
band, killed by fall down elevator shaft, did not 
as matter of law assume the risk, where defend- 
ant was negligent in maintaining unsafe con- 
dition of premises, and the conditions were con- 
stantly changing.—Weinschenk y. Philadelphia 
Home-Made Bread Co., Pa., 101 Atl. 926. 

70. Burden of Proof.—In action for death 
of employe from fall down freight elevator 
shaft, it was not necessary to plead or prove 
that elevator was more dangerous than those 
of kind in general use.—Weinschenk v. Phil- 
adelphia Home-Made Bread Co., Pa., 101 Atl. 
926. 

71.——Contributory Negligence.—That employe 
in bleaching room of leather tannery contin- 
ued at work under assurance of superintend- 
ent that fumes and gases were not injurious did 
not as matter of law charge him with contrib- 
utory negligence.—Frita v. Elk Tanning Co., Pa., 
101 Atl. 958. i 

72. Negligence.— Where leather tannery 
company did not attempt to eliminate poisonous 
fumes from its bleachroom, as required by Act 
May 2, 1905 (P. L. 352) § 11, employe, injured 
thereby without negligence on his own part, was 
entitled to recover.—Fritz v. Elk Tanning Co., 
Pa., 101 Atl. 958. 

73. Mertgages — Tender. — Where the pur- 
chaser of a note and mortgage desired to rescind 
and refused payment of his check given for the 
price of the instruments, he was bound to return 
or tender the collateral which the bank sur- 
rendered on receiving the check.—Packers’ Nat. 
Bank vy. Michener, Iowa, 164 N. W. 206. 

74. Municipal Corporations — Annexation. — 
Where mayor of city signed resolution for 
election to determine whether outlying territory 
should be annexed, there was sufficient compli- 
ance with statute, though clerk made no rec- 
ord of signature.—Rafferty v. Town of Cler- 
mont, Iowa, 164 N. W. 199. 

75. Contributory Negligence.—Plaintiff, who 
passed over sidewalk twice before on same day 
and saw a pile of broken brick upon it, and 
who, when injured by a fall over it in broad 
daylight, did not look to see whether it was 
still there, was guilty of contributory negli- 
gence.—Bookwalter v. Borough of Mt. Union, 
Pa., 101 Atl. 953. 


76. Initiative and Referendum.—Petition by 
electors of city of third class, protesting against 
passage of ordinance and requesting its sub- 
mission to vote of electors, was sufficient in 
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form, if it complied with Act June 27, 1913 (P. 
L. 568) art. 20, the referendum article, article 
19, referring only to initiative petitions.—Com- 
monwealth v. City of Wilkes-Barre, Pa., 101 
Atl. 929. 

77. Partnership—Assumed Name.—Pub. Acts 
19Q7, No. 101, as to transacting business under 
an assumed name, held inapplicable to private 
banking business conducted under a firm name; 
such business being regulated by Pub. Acts 1859, 
No. 160 (Comp. Laws 1897, § 5271).—Halpin v. 
White, Mich., 164 N. W. 254. 

78. Parties—Joinder.—Any mistake ‘n joining 
unnecessary parties may be corrected on the 
final decree, which will be so framed as to 
work substantial justice, and to allow no re- 
lief to any plaintiff who has failed to allege or 
establish sufficient facts to show his right there- 
to.—Sexton v. Sutherland, N. D., 164 N. W. 278. 


79. Perpetuities—Contract Infringing Rule 
Against.—Contract between private corporation 
and third person, authorizing third person to 
take, without limitation as to time, corporate 
stock thereafter to be issued, does not infringe 
rule against perpetuities—Kingston v. Home 
Life Ins. Co. of America, Del., 101 Atl. 898. 


80. Physicians and Surgeons—Evidence.—Un- 
der petition charging physicians with negligence 
in failing to discover that nerve was caught be- 
tween fragments of broken bone, evidence that 
there were X-ray machines available to defend- 
ants held admissible—Ingwersen v. Carr & 
Brannon, Iowa, 164 N. W. 217. 

81. Pleading—Sufficiency.—It is sufficient, on 
demurrer, if any cause of action can be made 
from allegations of complaint, whether legal or 
equitable, and regardless of relief demanded.— 
Kellner v. Kener, N. Y., 166 N. Y. S. 896. 

82. Quieting Title—Equity.—An action under 
Comp. Laws 1913, § 8144, to determine adverse 
claims to realty, was intended as a substitute 
for the equitable action to quiet title and the 
common-law action of ejectment, but is more 
comprehensive than either of those actions.— 
Sexton v. Sutherland, N. D., 164 N, W. 278. 


83. Railroads — Eminent Domain. — Equity 
would not interfere with contract of city and 
railroads under Act March 17, 1869 (P. L. 12) 
and Act June 9, 1874 (P. L. 282), as to neces- 
sity and extent of taking of land thereunder, 
without a showing that taking was arbitrary, 
and not for legitimate railroad purposes.—Chew 
v. City of Philadelphia, Pa., 101 Atl. 915. 

84, Receivers—Appointment.—Court of com- 
mon pleas held without authority to appoint re- 
ceiver for property of individual, it being sub- 
ject to liens, and plaintiffs not having reduced 
their claims to judgment.—Hogsett v. Thompson, 
Pa., 101 Atl. 941. 

85. Sales—Advertising Campaign.—An agree- 
ment by defendant for purchase of piano and 
other articles necessary to put into operation 
so-called advertising campaign, wherein piano 
was to be given away to successful contestants, 
held invalid.—Boston Piano & Music Co. v. 
Seckinger, Mich., 164 N. W. 263. 

86. Scheels and School Distriets—Constitu- 
tional Law.—There being no constitutional re- 
quirement that taxes levied for general public 
purpose must be disbursed in taxing district, 
there can be no objection to Comp. Laws 1913, 
§ 1515, as amended by Laws 1915, c. 140, pro- 
viding for a teachers’ pension fund, as taxes 
are collected throughout the state and pensions 
are not always paid to teachers residing in tax- 
ing district.—State v. Hauge, N. D., 164 N. W. 
289. 





87. Specific Performance.—Discretion. — Dis- 
cretign as to granting specific performance is 
not arbitrary, capricious, or unsound, and when 
essential elements, conditions, and incidents 
exist, the remedy is granted as a matter of 
course.—Mitchell v. Mutch, Iowa, 164 N. W. 212. 


88. Equity.—Court of equity may decree 
specific performance of contract between street 
railway company and municipality, whereby 
company was to keep portion of streets occu- 
pied by its right of way in proper repair.— 
Chambersburg Borough vy. Chambersburg & G. 
Electric Ry. Co., Pa., 101 Atl. 922. 


89. Personal Property. — Specific perform- 
ance of contract respecting personal property is 
limited to personal property peculiar and in- 
dividual in character, such as patent, or which 
has special value on account of associations 
yoy therewith.—Elliott y. Jones, Del., 101 

tl. 872. 


90. Statutes—Construction.—Statutes consist- 
ing of several parts relating to a common sub- 
ject must be read as a whole and construed to- 
gether.—People ex rel. Standard Oil Co. of New 
York y. Saxe, N. Y., 166 N. Y¥. S. 887. 


91. Street Railroads—Crossings.—Code Supp. 
1907, § 2033e, implies that there is a new dan- 
ger to guard against in the crossing of inter- 
urban and steam railroads.—Illinois Cent. R. 
Co. v. Waterloo, C. F. & N. Ry. Co., Iowa, 164 
N. W. 208. ‘ 

92. Taxation—Excessive Tax. — Where tax- 
payer seeks abatement of excessive tax before 
assessors, unless it exceeds by more than 50 
per cent amount which would have been assessed 
if list had been seasonably brought in, no part 
of tax can be abated, if he has failed to file list 
within time specified in notice under St. 1914, ec. 
198, § 5, unless he shows reasonable excuse for 
delay in accordance with St. 1909, c. 490, pt. 1, 
§ 73.—Parsons y. Inhabitants of Town of Lenox, 
Mass., 117 N. E. 197. 


93. Redemption.—In view of Pub. Acts 1903, 
No. 232, § 30, held, that notice for redemption 
of lands sold for taxes, served on corporate offi- 
cer, was sufficient.—P. L. Sherman Co. v. Pearll, 
Mich., 164 N. W. 259. 

94. Trade-Marks and Trade-Names — Unfair 
Competition.—Defendant, who, after selling his 
poultry business and good will, re-entered same 
business, held not guilty of unfair competition 
in issuing catalogues, etc., to trade which re- 
sembled those used by him before sale to plain- 
tiff, and to use of which by plaintiff he-con- 
sented.—Dare v. Foy, lowa, 164 N. W. 179. 

95. Trusts—Instructions.—Where accounts of 
executors. who paid certain taxes, were duly 
settled, testamentary trustees, who simply re- 
ceived residue of estate, have no right to request 
instructions on propriety of such payments.— 
Parkhurst v. Ginn, Mass., 117 N. E. 202. 

96. WVenue—Trial—Under Comp. Laws 1913, § 
7417, proper place of trial of action on attach- 
ment bond is county in which defendants or 
some of them reside at time of commencement 
Pe action.—Hinsey v. Aleox, N. D., 164 N. W. 
296. 

97. Wills — Charity. — Where testator be- 
queathed income of certain portion of his prop- 
erty in trust to a charity, and placed limitation 
thereon, deficiency in income of one year can- 
not be made up out of excess of another.—Park- 
hurst v. Ginn, Mass., 117 N. E. 202. 


98. ‘Trust.—Under will creating trust, and 
providing for payment of income on specific an- 
nuities and for large payment to World Peace 
Foundation, held, that no separate trust should 
be created for the foundation.—Parkhurst v. 
Ginn, Mass., 117 N. E. 202. r 

99. Undue Influence.—In will contest tes- 
tator’s statements were not admissible to show 
undue influence, but were admissible to show 
effect of such undue influence upon testator in 
respect to making of will.—In re Sparks’ Estate> 
Mich., 164 N, W. 267. 

100. Witmesses—-Admissions.—St. 1915, § 4069, 
did not prohibit officer of subordinate insurance 
order from testifying as to beneficiary's admis- 
sions.—McGinty v. Brotherhood of Railway 
Trainmen, Wis., 164 N. W. 249. 
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